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In 2015, the Texas Legislature enacted far-reaching restrictions on homeowner’s
association’s ability to bring construction defect claims. Effective September 1, 2015, HOAs
now must comply with a strict protocol that requires, amongst other things, a pre-suit inspection
of the alleged defect(s), written notice detailing those defects, and an association meeting and
vote on whether to file suit.
Texas is not the only state to have restricted the abilities of HOAs to file suit. State
legislatures in Arizona, Nevada, Colorado, and Florida introduced bills limiting HOA’s ability to
file construction defect suits. Each of these states, with the exception of Colorado, passed these
reforms.
This article will explore these reform efforts. It is divided into two parts. The first will
provide an overview of the Texas reforms, detailing with specificity the exact steps HOAs now
need to take before filing suit in Texas. The second part will compare the Texas reforms with
those in Nevada, Florida, and Arizona
Part One: Section 82.119 of the Texas Property Code: procedures for filing suit for defect or
design claims
Signed by Governor Greg Abbott on June 17, 2015, House Bill 1455 enacted Section
82.119 of the Texas Property Code. Section 82.119 restricts the ability of HOAs to sue for
construction defects in three general ways. Section 82.119 requires


A pre-suit inspection, attended by all affected parties, of the alleged defects;



The HOA to provide a pre-litigation report detailing the alleged defects; and



A vote by at least 50% of the association’s members authorizing suit.1

Detailed analysis of each of these provisions is provided below. Before discussing those
provisions, a few preliminary notes are needed. First, Section 82.119 only applies to HOAs of 8
or more units and does not affect any other precondition(s) to litigation, whether statutory or
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contractual.2 Thus, an HOA must still comply with statutory requirements such as the
Residential Construction Liability Act (“RCLA”) to the extent RCLA may be applicable.
Moreover, Section 82.119’s restrictions apply regardless of whether the defect affects a unit or a
common area.3 Finally, 82.119 tolls the statute of limitations for one year if the procedures it
requires are instituted in the final year of the limitations period.4
As a part of the 2015 reforms, the Texas Property Code also addressed the ability of HOAs to
arbitrate construction defect claims. Specifically, Section 82.120 allows for a “declaration” that
provides binding arbitration as a means of resolving construction defect claims.5 And, any
amendment that removes or modifies that arbitration procedure cannot have retroactive
applicability.6
1. Pre-Suit Inspection
Prior to filing suit, HOAs now must obtain an inspection from a licensed professional
engineer.7 The HOA must provide written notice of the inspection to each party subject to the
defect claim at least 10 days before the inspection occurs.8 Each party receiving notice is entitled
to attend the inspection, whether personally or through an agent.9
Section 82.119 also specifies certain details that must be included in this notice. For
example, the notice must identify who has been engaged to conduct the inspection (and prepare
the report discussed in the following section).10 It must also identify which specific units will be
inspected.11 Finally, the notice must state the inspection’s date and time.12
2. Pre-Suit Report
In addition to the pre-suit inspection, HOAs are now required to obtain a “written
independent third party report” from a professional engineer. Under Section 82.119, this report
must provide three categories of information. First, it must identify the units or common areas
subject to the HOA’s claim.13 Second, the report must describe the units’ or common areas’
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present physical condition.14 Third, it must describe any modifications, maintenance, or repairs
to the units or common areas performed by the unit owner(s) or the HOA.15
As detailed below, the results of the pre-suit inspection and the resulting report must be
provided to the HOA’s members in connection with a vote on whether or not to proceed with
litigation. However, before ever being put to a vote, Section 82.119 requires that the report be
provided to every party subject to the potential claim.16 The HOA must also give these parties at
least 90 days to “inspect and correct any condition identified in the report.”17 This 90 day period
begins to run from the date of the report’s completion.18
3. Pre-Suit Vote
Section 82.119 also requires the HOA’s members to vote on whether or not to file suit—
the HOA cannot institute the construction defect claim unless 51% or more of the association’s
members vote to litigate.19
Section 82.119 does not merely require a majority vote. Instead, it sets forth a detailed
procedure that the HOA must follow in giving its members notice of the meeting in which the
litigation vote takes place. Specifically, the notice must:
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Describe the nature of the construction defect claim, the relief sought by the HOA, the
anticipated length of the litigation, and an estimate on the likelihood of success;20



Provide a copy of the pre-suit report;21



Provide a copy of the contract between the HOA, or its executive board, and the
attorney(s) engaged to prosecute the claim;22



Describe the attorney’s, consultant’s, expert’s, etc…. fees which may be incurred by the
HOA or for which the HOA may be liable;23



Provide a summary of the steps taken by the HOA in attempting to resolve the claim;24
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Provide a statement that “initiating a lawsuit or arbitration proceeding to resolve a claim
may affect the market value, marketability, or refinancing of a unit while the claim is
prosecuted;”25 and



Describe how the HOA proposes to fund the litigation.26

Not only specifying the notice’s contents, Section 82.119 also restricts who can draft the notice
itself. The notice must be “prepared and signed” by a person who is not the attorney representing
the HOA in connection with the defect claim, a member of that attorney’s firm, or employed by
or otherwise affiliated with said firm.27
Part Two: Comparing Section 82.119 with other state’s statutes.
Nevada, Colorado, Arizona, and Florida joined Texas in proposing laws that restrict the
ability of HOAs to file construction defect suits. Each of these states, except Colorado, enacted
these restrictions. A brief explanation of the successful reforms and comparison with those
passed in Texas, follows.
1. Nevada
More encompassing than Texas’s reforms, Nevada overhauled several statutory
provisions affecting construction defect litigation when Assembly Bill 125 passed the state
senate on February 20, 2015. The bill revised several provisions of Chapter 40 of Nevada’s
Revised Statutes.
Perhaps Assembly Bill 125’s most significant reform is its restriction on the types of
defects which can be made the subject of an HOA lawsuit. Section 116.3102 of the Nevada
Revised Statutes now provides that an HOA may not “institute, defend or intervene in litigation .
. . in its own name on behalf of itself or units’ owners with respect to an action for a
constructional defect pursuant to NRS 40.600 to 40.695 . . . unless the action pertains exclusively
to common elements.”28 Unlike Texas, Nevada’s reforms limit HOAs’ ability to file suit solely to
defects exclusively affecting common areas—HOAs cannot file suit concerning individual units.
Assembly Bill 125 also introduced pre-suit notice provisions similar to those enacted in
Texas. As a result, Nevada now requires HOAs to provide pre-suit notice to the party subject to
24
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the construction defect claim.29 The notice must: include a statement that identifies with “specific
detail” each defect, including its location; describe in reasonable detail the defect’s cause, if
known; and have a signed statement from the property owner verifying the defect’s existence. 30
And where an HOA is the claimant, the notice must be signed under penalty of perjury by a
member of the HOA’s executive board or an HOA officer.31
The party subject to the construction defect claim must respond to the notice within 90
days of its receipt.32 The response must state whether the party has decided to repair the defect,
provide a monetary settlement in lieu of repairs, or disclaim liability. 33 And if the claimant is an
HOA, the association must send a copy of this response to each of its members within 30 days of
receipt.34
Like Texas, Assembly Bill 125 also introduced a pre-suit inspection and repair protocol.
However unlike Texas, Nevada requires the general contractor to work with subcontractors,
material suppliers, and design professionals in determining who is responsible for the defect and
how it will be remediated. Specifically, within 30 days of receipt, the party receiving the notice
must forward a copy of it to each subcontractor, supplier, or design professional suspected to be
responsible for the alleged defect.35 If this notice is not provided, the subcontractor, supplier, or
design professional may not be sued.36 Finally, all parties must, within 30 days, inspect the
alleged defect and provide a written statement that indicates whether (1) the subcontractor,
supplier, or design professional is responsible for the defect and (2) the responsible party will
repair the defect.37
2. Florida
In House Bill 87, the Florida legislature also enacted several pre-suit restrictions on an
HOA’s ability to bring construction defect claims. Effective October 1, 2015, Florida now
requires an HOA to serve written notice of a defect claim on the subject contractor at least 120
days before filing suit.38 The notice must describe, in reasonable detail, the defect and be based
upon a visual inspection.39 Within 30 days of receipt, the subject contractor must serve a
response to the HOA including any reports created in connection with any inspection of the
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alleged defect.40 The response must also indicate whether the subject contractor wishes to repair
the defect, provide a monetary settlement in lieu of the repair, or disclaim liability.41
While Florida does impose some pre-conditions on an HOA’s ability to sue, these
restrictions are not as detailed—or severe—as those seen in Texas. Specifically, the Florida
reforms only impose pre-suit notice and “right of repair” requirements. Importantly, Florida
does not require an HOA meeting with the substantial notice and procedural requirements seen in
Section 82.119 of the Texas Property Code.
3. Arizona
Arizona House Bill 2578 enacted “right of repair” reforms similar to those seen in
Nevada and Florida. Arizona now has a pre-suit protocol requiring a claimant to provide the
contractor subject to a claim with notice of the alleged defect; allowing the contractor to inspect
the affected structure to evaluate any defects; and requiring the contractor to indicate to the
claimant whether it will repair the defect, provide a monetary settlement, or disclaim liability.42
House Bill 2578 also enacted restrictions similar to those seen in Texas. Specifically,
before an HOA may file suit, its directors must provide full disclosure, in writing, of the nature
of the construction defect action, the relief sought, and the expenses to be incurred, including
attorney’s and expert’s fees.43 Like Texas, the HOA must have a meeting of its board and its
members and may file suit only upon an affirmative vote.44 Unlike Texas, Arizona requires that
its HOAs disclose in writing to its members how any proceeds obtained during suit will be
used.45
Part Three: Conclusion
Texas joined a handful of states in limiting the ability of homeowner’s associations to sue
for construction or design defects. Texas along with Arizona, Florida, and Nevada now have
imposed stringent pre-litigation protocols on HOAs. Because these reforms are in their infancy,
it remains to be seen whether they will achieve their intended goals of limiting frivolous
litigation and ensuring that HOA members are better informed of the lawsuits brought by their
associations.
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